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1899.] NOTES OF cases. 623 

Infants' Contracts — Ratification — Ignorance of Non-Liability. — In 
Bestor v. Hickey (Conn. ), 41 Atl. 555, an adult promised to pay the rent of prem- 
ises occupied by him while an infant. In an action subsequently brought on the 
promise, he defended on the ground that the promise was made in ignorance of 
his right to repudiate the contract made during infancy. It was held that his 
ignorance of the law could nut avail him as a defense. 

"There are dicta," says the court, "to be found in some text-books and in 
opinions of the court in cases decided elsewhere, and some cases hold, that the 
promise of the adult to bind himself by a contract made in infancy must not only 
be voluntary and explicit, but must be made with knowledge that he is not legally 
liable unless the promise is made. The claim of the necessity of such knowledge 
first appears in a dictum in Harmer v. Killing, 5 Esp. 102, and a nisi prius case 
tried after the date of our Independence. The error has Deen exposed, and its 
effect traced, by the Massachusetts court, in Morse v. Wheeler, 4 Allen, 570. But 
the erroneous dictum afterwards crept into a brief and hasty opinion of the same 
court in Owen v. Long, 112 Mass. 403, 404. It is difficult to account for this error. 
Possibly it arose from treating the promise, not as a mere adjunct of an infant's 
contract authorized by the public policy which controls such contracts, but as an 
independent act, and strictly analogous either to a waiver, or a ratification, or a 
new contract. Such a promise is frequently indicated by all these names. They 
have been indifferently used in several of our decisions as terms of convenience 
and partial illustration, but it certainly cannot be accurately described by either. 
In a sense, such a promise operates as a waiver; but the contract of an infant can- 
not be .relieved from the original want of capacity to bind, through the operation 
of the law of waiver. The voluntary specific promise of the adult is required to 
perfect the contract of the infant. Nor is it, except by figure of speech, a ratifi- 
cation. The infant is not an unauthorized agent of the adult, and the contract is 
not strictly analogous to one tainted by fraud. Perhaps the promise comes more 
closely to being a new undertaking, but it clearly is not one. The action must be 
brought on the original contract. The promise affects only the liability, and has 
no effect unless there is an existing contract, When that is established through 
the acts of the infant, the liability must be proved, and is limited by the promise 
of the adult. Beeve, Dom. Eel., p. 240; Edgerly v. Shaw, 25 N. H. 514. 

" We deem it immaterial whether the promise, if it could be treated as being 
strictly a waiver, or a ratification, or a new contract, could or could not be held 
invalid by reason of ignorance of the law. The validity of the promise does not 
depend upon such analogies. The option of the adult to confirm or rescind is an 
attribute of the infant's contract. The validity of a promise to pay is derived 
from the exceptional law which controls the contracts of infants. It is an exercise 
of deferred capacity involved in the original contract. That an adult may relieve 
himself from the legal effect of such an act by setting up an unexpressed and 
secret belief as to the law which everyone is presumed to know, involves an addi- 
tion, novel in this State, certainly, to the law of infants' contracts, and for obvious 
reasons obnoxious to sound public policy." 

As sound as this ruling seems to be, it is opposed to the great weight of authority. 
The cases pro and con are collected in the monographic note to Craig v. Van Bebber, 
18 Am. St. Rep. 569, 705. The courts that maintain the opposing view, make a 
distinction between knowledge of the legal effect of a contract, under ordinary cir- 
cumstances, and knowledge of a personal disability in the party seeking to avoid 
such effect. 



